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Profile
Frank Agostino is the president of Agostino & Associates, P.C., a law firm in
Hackensack, New Jersey specializing in civil and white collar criminal
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Prior to entering private practice, Mr. Agostino was an attorney with the
Internal Revenue Service’s District Counsel in Springfield, Illinois and
Newark, New Jersey. He also served as a Special Assistant United States
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As an adjunct professor, Mr. Agostino taught tax controversy at Rutgers
School of Law and served as the co-director of the Rutgers Federal Tax Law
Clinic.
Mr. Agostino is a frequent speaker and author on tax controversy and
litigation matters. He serves on the Advisory Board of the Journal of Tax
Practice and Procedure. Mr. Agostino is actively involved with the American
Bar Association and the New York County Lawyers’ Association.
Mr. Agostino is also the President of the Taxpayers Assistance Corp., which
provides tax and legal advice to low income taxpayers in the NY/NJ area.
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Master Limited
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●
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Chambers USA - 2011
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BNA-Tax Management
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Management
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(Foreign Income) Award,
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Legal Media Guide to
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Advisors (2007 to
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Orrick Biography: Peter Connors

Peter Connors, a tax partner in the New
York office, focuses his practice on crossborder transactions. He also has extensive
experience in related areas of tax law,
including financial transactions, corporate
reorganizations, private equity investments
and controversy matters.
A significant portion of his practice involves tax controversy,
including representation of taxpayers before the U.S. Tax
Court. According to Chambers, he is “admired by peers for the
strength of his activity in the field of cross-border transactions.”
Peter serves as Secretary-Treasurer and the Regent for the
Second Circuit of the American College of Tax Counsel.
Before joining Orrick, Peter was a principal in the International Tax
Services Group of Ernst & Young in New York.
A prolific author, Peter is a frequent lecturer for a variety of major
organizations and has published more than 100 articles on tax
planning subjects. He is a co-author of T.M. Portfolio 543 (“The
Mark to Market Rules” of Section 475-2d) and the author of T.M.
Portfolio 909-3d (“The Branch-Related Taxes” of Section 884).
From 2008 to 2010, he was the Vice Chair, Committee Operations,
of the American Bar Association Tax Section. In 2010, Peter also
founded the NYC Calendar Program for the U.S. Tax Court.

Representative Engagements
Peter's Representative Transactions
 Representation of UNUM in connection with implementation of
U.S.-U.K. sale-repurchase transaction.
 Representation of ING in connection with implementation of
U.S.-Luxembourg sale- repurchase transaction.
 Representation of Matlin-Patterson in connection with
investment in Huntsman Chemicals.
 Representation of Alabama Retirement Fund in connection with
its investment in U.S. Air.
 Representation of First Marblehead in connection with sale of
assets.
 Representation of public company in connection with IRS
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present)
Education
●

LL.M., Tax, New York
University School of Law

●

J.D., University of
Richmond School of Law

Memberships
●

Vice Chair (Committee
Operations) American
Bar Association Section
of Taxation 2008 to 2010

●

Vice President, NY
Region of IFA

●

Executive Committee,
New York State Bar Tax
Section, 2006 to present

●

Executive Committee,
International Fiscal
Association, U.S.
Branch, 2008 to present

●

Member of Council,
American Bar
Association, Section of
Taxation, 2005 to 2010

●

Regional Vice Chair, NY
Chapter of International
Fiscal Association

●

Fellow, American
College of Tax Counsel,
2003 to present

●

Editor, Journal of
Taxation, Special
Industries, 2006 to
present

●

U.S. Editor, Corporate
Finance

●

U.S. Editor, Derivatives
& Financial Instruments
Journal

●

Tax Editor, International
Treasurer

Orrick Biography: Peter Connors

controversy.
 Representation of company in connection with Tax Court
proceeding.
 Provide disclosure and opinions to European-based issuer on its
registered structured note program.
 Provide advice to European-based financial institution on
proprietary option transactions.
 Provide structuring advice to private equity group in connection
with formation of Kenyan company.
 Representation of numerous Asian companies in connection
with 144A transactions listed on Hong Kong Stock Exchange.
 Representation of U.S. insurance company in connection with
implementation of FATCA.
 Representation of Naturex in connection with acquisition of
Natraceuticals Group worldwide assets.
 Representation of Naturex in connection with acquisition of
Decas.
 Representation of numerous individuals in connection with
Offshore Account Voluntary Disclosure submissions.
 Representation of Dover Corporation in connection with
Competent Authority proceeding.
 Representation of W.W. Grainger in connection with intellectual
property restructuring initiative.
 Representation of Solarlytics in connection with worldwide
restructuring of intellectual property.

Publications
●

“US tax reforms - what is it all about?” LexisNexis, February
2018

Admissions
●

New York
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●

Member, BNA Tax
Advisory Board

Orrick Biography: Peter Connors
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NYCLA’s Introduction to International Tax
Forms & LB&I Examinations of Offshore
Income and Assets
October 10, 2018

Disclaimer
The positions taken during this presentation
do not constitute advice from the Internal
Revenue Service. Any thoughts, opinions, or
positions taken are strictly those of the
panelists and are not endorsed, adopted, or
approved by the Internal Revenue Service
or the Office of Chief Counsel, IRS.

Introduction to LB&I Groups

IRS Division Overview
• The IRS is organized into four major
operating divisions.
– Wage and Investment (“W&I”)
– Small Business/Self-Employed (“SB/SE”)
– Large Business and International (“LB&I”)
– Tax Exempt and Governmental Entities
(“TG/GE”)

LB&I Division Overview
• The LB&I Division serves corporations,
subchapter S corporations, and
partnerships with assets greater than $10
million.
• LB&I was formerly known as the Large
and Medium Size Business Division
(“LMSB”).

LB&I Practice Areas
Practice Areas:
• Cross Border Activities Practice Area
• Enterprise Activity Practice Area
• Pass Through Entities Practice Area
• Treaty and Transfer Pricing Operations Practice
Area
• Withholding and International Individual Compliance
Practice Area

Compliance Practice Areas
Compliance Practice Areas:
• Central Compliance Practice Area
• Eastern Compliance Practice Area
• Northeastern Compliance Practice Area
• Western Compliance Practice Area

Office of Chief Counsel, IRS
• The Office of Chief Counsel is a component of
Treasury that represents the IRS as attorneys.
• Counsel is organized along subject matter lines
in the National Office, which is responsible for
interpreting the nation’s tax laws and drafting
guidance.
• Counsel is organized to correspond with the
Commissioner’s side in the field, with LB&I,
SB/SE, TEGE, and CT Divisions.
• Counsel represents IRS in Tax Court, while DOJ
Tax Division and US Attorney’s Office
represents IRS in other courts.

Role of Counsel in Examination
• Counsel attorneys provide legal advice during
examinations, and may represent examination
during fact-finding activities.
• Counsel advises examination as part of any
referral to DOJ Tax Division for a suit or defense
of a suit in district court or court of claims.
• LB&I Division counsel typically represent the
LB&I client, except SB/SE Division counsel often
represents the LB&I IIC client.

LB&I Compliance Campaigns
• LB&I is moving toward issue-based
examinations and a compliance campaign
process in which the organization decides which
compliance issues that present risk require a
response in the form of one or multiple
treatments streams to achieve compliance
objectives.
• LB&I continues to review legislation enacted on
December 22, 2017 to determine which existing
campaigns, if any, could be impacted as a result
of a change in the law.

LB&I Compliance Campaigns –
Announced May 21, 2018
• Interest Capitalization for Self-Constructed Assets
• F3520/3520- A Non-Compliance and Campus Assessed
Penalties
• Forms 1042/1042-S Compliance
• Nonresident Alien Tax Treaty Exemptions
• Nonresident Alien Schedule A and Other Deductions
• NRA Tax Credits
• Find all LB&I campaigns at:
https://www.irs.gov/businesses/large-business-andinternational-compliance-campaigns

Agile Model
• LB&I will use the Agile Model as a method of building its
structure. This model contains the following Guiding
Principles:
– Cultivate an environment of continuous learning to support a
flexible workforce with focused training, foundational skillsets,
specialized knowledge, and dynamic tools.
– Use data analytics and examiner feedback to select better work
with intended compliance outcomes.
– Employ an integrated set of tailored treatment streams to
improve flexibility to address current and emerging issues and to
achieve compliance outcomes.
– Drive continual collection and analysis of data and feedback to
enhance ability to focus, plan, and execute work, and promote
innovation and feedback-based improvement.

Three Stages to the LB&I
Examination Process
• Planning
• Execution
• Resolution

LB&I Examination Process Planning
• This phase of the examination determines the
scope of the audit. Issues selected for
examination should have the broadest impact on
compliance regardless of the size or type of
entity.
• LB&I processes and procedures for conducting
an examination will be explained at the opening
conference.
• I.R.S., Publication 5125, the LB&I Examination
Process, available at https://www.irs.gov/pub/irspdf/p5125.pdf.

LB&I Examination Process Execution
• Stages of issue development include
determining the facts, applying the law to those
facts, and understanding the various tax
implications of the issues.
• The parties will conduct interactive discussions,
using the IDR process to develop the facts.
• If required, Notices of Proposed Adjustment will
be provided throughout this phase to present the
government’s legal position to the taxpayer.
• I.R.S., Publication 5125, the LB&I Examination
Process, available at https://www.irs.gov/pub/irspdf/p5125.pdf.

LB&I Examination Process Resolution
• The goal of the resolution phase is to
reach agreement if possible on the tax
treatment of each issue examined, and if
necessary issue a Revenue Agent Report
to the taxpayer.
• I.R.S., Publication 5125, the LB&I
Examination Process, available at
https://www.irs.gov/pub/irs-pdf/p5125.pdf.

How and Why Examinations of
International Issues Differ From
Domestic Examinations

Requirements for Issuing IDR
I.R.M. Exhibit 4.46.4-1
• Discuss the issue related to the IDR with TP;
• Discuss how information requested is related to
the issue under consideration and why it is
necessary;
• After consulting with TP, determine what
information will ultimately be requested in IDR;
• Ensure that IDR clearly states the issue that is
being considered and that the IDR only requests
information relevant to the stated issue;

Requirements for Issuing IDR
(cont’d)
• Only one issue should be addressed on
each IDR;
• Utilize numbers or letters on the IDR for
clarity;
• Ensure that the IDR is written using clear
and concise language;
• Ensure that the IDR is customized to the
TP or industry;

Requirements for Issuing IDR
(cont’d)
• Provide a draft of the IDR and discuss its content with
TP;
• Determine with TP a reasonable timeframe for a
response to the IDR;
• If response date cannot be agreed upon, the examiner
will set a reasonable response date;
• When determining a response date, the examiner should
commit to a date in which the IDR response will be
reviewed and a response provided to the TP on whether
the information received satisfies the IDR.
• I.R.M. Exhibit 4.46.4-1 available at:
https://www.irs.gov/irm/part4/irm_04-046004#idm140252333304928.

General IDR Procedures
• Request information via Form 4564,
Information Document Request;
– Three copies should be sent:
• Original to TP;
• Copy in IDR Log;
• Copy will be maintained by issuing examiner.

• If TP says will not provide information
without a summons then a summons
should be immediately issued.

Best Practices For Exam Team
• Work transparently in a collaborative
manner with the TP to understand their
business and share the issues that have
been identified for examination;
• Engage the TP in the development of the
audit steps and potential timeline for the
issues selected in the examination plan;

Best Practices For Exam Team
(cont’d)
• Follow IDR Procedures:
– Discussing the IDR with TP before issuing to
ensure that requests identify the issue and
are properly focused;
– Timely reviewing IDR responses and
providing feedback to TPs regarding the
accuracy of their responses;
– Following the LB&I IDR enforcement process
if complete responses are not reviewed by the
agreed upon date.

Best Practices For Exam Team
(cont’d)
• Keep TP informed of the status of each issue on
a regular basis;
• Provide written documentation of all relevant
facts, seek TP acknowledgement, if issue is
unagreed then document all disputed facts;
• Apply the law to the facts in a fair and impartial
manner;
• Prepare well-developed NOPAs;
• Resolve issues at the earliest appropriate point
using the appropriate issue resolution tool.

Best Practices for TP
• Work transparently with exam team by providing
a thorough overview of business activities,
operational structure, accounting systems, and a
global tax organizational chart;
• Identify personnel for each issue with sufficient
knowledge who can provide input and actively
assist in the development of the issues selected
by exam team;

Best Practices for TP (cont’d)
• Follow the IDR procedures by:
– Reviewing and discussing IDRs with the issue
team before issuance to ensure that they are
properly focused and identify the issue;
– Working with the issue team to reach a
reasonable date for each IDR;

• For issues identified for examination,
provide work papers and supporting
documents requested;

Best Practices for TP (cont’d)
• Collaborate with the issue team to arrive at
an acknowledgement of facts for unagreed
issues and provide support for any
additional or disputed facts;
• Respond timely to NOPAs;
• Resolve issues at the earliest appropriate
point using an issue resolution tool.

Formal Document Requests

Formal Document Request under
26 U.S.C. § 982
• Supplement the IRS’s administrative summons power
where a summons may not be an effective means of
obtaining production of documents held abroad.
• Under § 982(a), if a taxpayer fails to substantially comply
with a request for foreign-based documentation relating
to an item under examination within 90 days of the
mailing of the request, the taxpayer is prohibited from
introducing the foreign-based documentation into
evidence in any civil proceeding in which the tax
treatment of the item under examination is at issue.

Tax Division involvement in FDRs
• The taxpayer may bring a petition to quash an FDR in
district court, and if such a petition is filed, the
government may petition to enforce compliance.
• The Government can file a motion invoking the
exclusionary rule in I.R.C. § 982(a) in any appropriate
civil proceeding.
– The exclusionary rule is subject to a reasonable-cause exception
provided in I.R.C. § 982(b)(1). Section 982(b)(2), however,
states that “the fact that a foreign jurisdiction would impose a
civil or criminal penalty on the taxpayer (or any other person) for
disclosing the requested documentation is not reasonable
cause.”

FDRs and Greenberg’s Express
• Greenberg’s Express generally stands for
the proposition that when de novo review
is applied, the Tax Court will not focus
upon what transpired prior to the notice of
deficiency. Greenberg's Express, Inc. v.
Commissioner, 62 T.C. 324 (1974).
• Greenberg’s Express may not apply in
international cases where an FDR has
been issued.

NOPA
• All adjustments are proposed and
incorporated on a Form 5701, Notice of
Proposed Adjustment, and Form 886-A,
Explanation of Items.

Introduction to Basic Tax and
International Forms For Tax
Professionals
Form 8833
Forms 5471 & 926
Form 5472
Form 3520

International Informational Returns
• Filed with the Forms 1040 and 1120
– Form 926 – Return by a U.S. Transferor of Property to a Foreign
Corporation
– 5471 – Information Return of U.S. Persons With Respect To Certain
Foreign Corporations
– 5472 – Information Return of a 25% Foreign-Owned U.S. Corporation or
a Foreign Corporation Engaged in a U.S. Trade or Business
– 8621 – Information Return by a Shareholder of a Passive Foreign
Investment Company or Qualified Electing Fund
– 8833 – Treaty-Based Return Position Disclosure Under Section 6114 or
7701(b)
– 8858 – Information Return of U.S. Persons With Respect to Foreign
Disregarded Entities
– 8865 – Return of U.S. Persons With Respect to Certain Foreign
Partnerships
– 8938 – Statement of Foreign Financial Assets

International Informational Returns
• Filed Separately
– 3520 – Annual Return To Report Transactions With Foreign
Trusts and Receipt of Certain Foreign Gifts
– 3520 – Annual Information Return of Foreign Trust With a U.S.
Owner
– FBAR – Report of Foreign Bank and Financial Accounts

Consequences for Failing to File
Form

I.R.C. §

Civil Penalties For Failure to File

8833

§ 6712

$1,000 for each failure ($10,000 for C Corporation).

926

§ 6038B
§ 6662(j)

$10% of FMV of the property/transferred, max $100,000
40% penalty may be imposed on any underpayment resulting from an
undisclosed foreign financial asset understatement.
Recognize gain as if the contributed property had been sold for fair
market value.

3520

§ 6677
§ 6039F

Greater of $10,000 OR :
35% of the gross value of any property transferred to a foreign trust
35% of the gross value of the distributions received from a foreign trust
by a U.S. person and
5% of the gross value of all of a foreign trust’s assets treated as owned
by a U.S. person under the grantor trust rules (IRC sections 671–679).
5% for failure to report gift (continuation penalty up to 25% of gift).
Gift can be deemed gross income.

5471

§ 6038

$10,000 per form; $10,000 per month continuation penalty max $50,000.
Reduction in foreign tax credit.

5472

§ 6038A

$25,000; $25,000 continuation penalty per month.

Statute of Limitations
• Code § 6501(c)(8)
– Exception to the three-year period of limitations.
– Period for possible assessment of additional taxes and
penalties can remain open indefinitely.

• Code § 6501(e)(1)(A)(ii)
– TP omits from gross income an amount attributable to
one or more assets with respect to which information is
required to be reported under section 6038D, and
– Is in excess of $5,000.
– Tax may be assessed at any time within 6 years after
return was filed.

Form 8833, Treaty-Based Return
Position Disclosure Under Section
6114 or 7701(b)
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Form 8833
• Code § 6114: Each TP who takes a
position based upon a treaty, for a tax
result that is contrary to the internal
revenue code, shall disclose such position
on the return (if one is required).
• Code § 7701(b): dealing with residency
issues, such as dual residents.

Form 8833
• TPs taking treaty-based return positions
must disclose that position, unless
reporting is specifically waived.
• Separate form is required for each treatybased position.
• Treaty information can be found at:
https://www.irs.gov/businesses/internationalbusinesses/united-states-income-taxtreaties-a-to-z

Failure to File Form 8833
• If a taxpayer fails to meet the requirements
of section 6114, there is hereby imposed a
penalty equal to $1,000 ($10,000 in the
case of a C Corporation) on each such
failure.

Form 5471, Information Return of
U.S. Persons With Respect To
Certain Foreign Corporations

Form 5471, Foreign Corps.
• Been around since 1983, replaced old form 2952.
• Form has been expanded and refined over the
years.
• Used to disclose ownership of a foreign corporation
by a USP and transactions betweens a USP and
foreign corporation.
• Primary form used by the IRS to collect information
about foreign corporations with substantial U.S.
ownership.

Form 5471, Foreign Corps.
• Certain U.S. persons who are officers, directors, or
shareholders in certain foreign corporations must file Form
5471, Information Return of U.S. Persons With Respect to
Certain Foreign Corporations. See I.R.C. §§ 6038, 6046.
– US person is defined in § 7701(a)(30).
– Attach to timely filed return of the affected person.
• Must disclose: name, principal place of business, nature of
the business entity, country of formation, balance sheet,
and transactions between the entity and the USP (including
corporations or partnerships controlled) or USPs owning
10%.

Form 5471, Foreign Corps.
4 Categories of Filers
3 Sets of constructive ownership rules

• Cat 1 no longer exists due to repeal of § 6035.
• Cat 2 & 3 are event based.
– Events occurring in filer’s tax year
– Report on the filer’s tax year

• Cat 4 & 5 are ownership based.
–
–
–
–

Income/ balance sheet for FC’s tax year
Report on the corp’s tax year
US GAAP (generally)
Pre-2018-by vote/ post-2018 vote or value.

Form 5471, Foreign Corps.
Category 2
• U.S. citizen or resident who is an officer or director
of a foreign corporation in which there has been a
change in substantial U.S. ownership (10%) — even
if the change relates to stock owned by a U.S. person
who is not himself or herself an officer or director.
Category 3
• Person acquiring stock in FC that meets the 10%
ownership requirement, adds an additional 10% or
more to existing ownership, or is a shareholder under
953(c)(captive insurance).

Form 5471, Foreign Corps.
Category 4
• U.S. persons who control a foreign corporation for
an uninterrupted period of at least 30 days during
the annual accounting period of the foreign
corporation.
Category 5
• U.S. shareholders who own 10% or more of the
stock of a controlled foreign corporation (“CFC”) for
an uninterrupted period of at least 30 days in any
tax year of the foreign corp and on the last day of
the tax year.

Form 5471, Foreign Corps.
Summary reporting is allowed for dormant
corps
• Rev Proc. 92-70.
• Conducted no business;
• No shares changes hands (other than director’s qualifying
shares);
• No corp. assets sold, exchanges, redeemed, etc;
• Gross income & expenses both <$5,000;
• Asset FMV <$100,000;
• No distributions;
• Little or no change in accumulated E&P.

Form 5471, Penalties
I.R.C. §§ 6038(b); 6038B(c))
• Statute of Limitations may be tolled on entire tax
return.
• $10,000 per foreign corporation plus a $10,000
continuation penalty for each 30 day period of
continuing failure, up to an additional $50,000.
• Foreign tax credit reduction- diminution of 10% with
continuation diminution.
• 6662(j)- underpayment due to undisclosed foreign
financial asset-40%.

Form 5471, Foreign Corps.
Common Errors
• Substantial Incompletion
• Not considering indirect ownerships & options
• Not considering the correct constructive ownership rules
• Not recognizing when NRAs need to file
– Tax Treaty non-residence
– 6013 elections
• Timing issues
– Fiscal year vs. calendar year
• Incorrect tax year for CFCs, IRC 898
• Not carrying through to other forms

Form 926, Return by a U.S.
Transferor of Property to a Foreign
Corporation

Form 926, Transfers to Foreign
Corporations
Form 926, Return by a US Transferor
of Property to a Foreign Corporation
• Brought to you by the Deficit
Reduction Act of 1984 which added §
6038B to the Tax Code
• IRS roadmap to outbound transfers

Form 926 (cont’d)
Who?
– U.S. citizens, corporations, and estates and
trusts must report certain transfers of property
and cash to foreign corporations.
– Partnerships are not included.
• Partners carry the burden to file F926
When and how to file?
– U.S. transferor must file Form 926, with their tax
return for year of transfer.

Form 926 (cont’d)
• Consequences of failing to file:
– Loss of favorable tax treatment
– Statute of Limitations may be tolled on
entire tax return

Form 926 (cont’d)
Common Errors
• Not identifying reportable events.
– Purchase of FC shares through an underwriter
via a “primary offering” (§1.351-1(a)(3))
– Loans that are not really loans
– F8832 Check the box election was filed to
treat entity as FC
– Transfers to a FC your client does not
control- §351 requires collective control of
80%
– 6013 (g) & (h) elections

Form 926 (cont’d)
Common Errors (cont’d)
• Misunderstanding the Cash Transfer General rule
for reporting.
– If immediately after the transfer the US person owns
directly or indirectly 10% or more of the foreign corp. by
vote or by value
OR
– The amount transferred exceeded $100,000 USD during
the 12 month period ending on the date of the transfer

Form 926 (cont’d)
Common Errors (cont’d)
• Transfers of intangibles to a FC carry an additional
F926 obligation if the FC later disposes of the intangible
or the USP disposes of the stock of FC.
• Transactions where corp. property is distributed to
foreign entities or NRAs.
• Partner reporting.
• Aggregating the cash transfers in the calendar year not the 12 month period ending on date of transfer.
• Not fully complying with the instructions.
– The required attachment is redundant, but not
optional

Form 5472, Information Return of a
25% Foreign-Owned U.S.
Corporation or a Foreign
Corporation Engaged in a U.S.
Trade or Business

Form 5472, Return of 25%-Foreign
Owned US Corporations
• I.R.C. § 6038A requires domestic
corporations with 25% foreign ownership
to file information returns and to maintain
adequate books and records.
• I.R.C.
§
6038C
requires
foreign
corporations engaged in trade or business
in the U.S. to file information returns and
maintain adequate books and records.

Form 5472 (cont’d)
• Reporting Corps must file if they engaged in
a reportable transaction with a foreign or
domestic related party.
• Each foreign and domestic related party
engaged in a reportable transaction with the
reporting corporation must also file.
• Each shareholder must file unless a
consolidated return is filed.
• Form 5472 is due on the due date of the
reporting corporation and must be attached.

Form 5472 (cont’d)
• Important update for disregarded entities
– Effective with tax year 2017, domestic
disregarded entities which are wholly-owned
by a foreign person must also file Form 5472
– Must be attached to a pro-forma 1120 (page
1) containing limited information per
instructions to Form 5472.
– Cannot be filed electronically

Form 5472 (cont’d)
• What’s reportable?
– Related party transactions (Treas. Reg. § 1.6038A)
– Not reportable transaction if:
• neither party is a US person and
– Does not generate gross income from the US
or
– Is not effectively connected to the US

Form 5472 (cont’d)
• Who is a related party?:
– 25% shareholder of the reporting corporation
– They are related to the reporting corporation
or a shareholder under I.R.C. §§ 267(b) or
707(b)(1)
– They are related to the reporting corp. under
I.R.C. § 482
– Unlike forms 3520 and 3520-A, forms 5471
and 5472 apply the rules in I.R.C. § 318.

Form 5472, Return of 25% Foreign
Owned US Corps.
• Record Maintenance
– Unique to other foreign information returns
– Required to keep adequate books of account
or records as required under I.R.C. § 6001
– Must be sufficient enough to establish
correctness of corporations’ federal income
tax liability

• Some exceptions to filing
• Better to file?

Form 5472 (cont’d)
• Penalties
– Failure to file form 5472/Failure to file on time
results in $25,000 penalty per year ($10,000
prior to 2017 tax year)
• Continuation penalty assessed for each 30 days
taxpayer fails to remedy failure to file within 90
days of being notified of failure
• No cap on continuation penalty

– Failure to maintain adequate books and
records, $25,000

Form 5472 (cont’d)
• Re-characterization:
– I.R.C. § 6038A(e)(3) disallows the taxpayer’s
deductions for a failure to provide adequate
books and records
– Fail to file or properly file form 5472 can
subject the taxpayer to this loss

Form 5472 (cont’d)
• Abatement strategy
– All penalties determined must be approved by a
manager prior to being assessed (I.R.C.§ 6751(b)).
• Practitioners should request the penalty approval
through a FOIA request or otheriwse.
– Small Corporation Exception to penalty
• $20,000,000 or less in gross receipts
• no penalty for a failure to maintain adequate
books and records

Form 5472 (cont’d)
• Other defenses to the penalty
– Reasonable Estimate: if an amount
reported on the Form 5472 is within 25%
then it is considered a reasonable estimate
(75% to 125% of actual amount).
– Small Amounts: if the amount to be reported
does not exceed $50,000 then the reporting
corporation should state so on the Form 5472
itself.

Form 5472 (cont’d)
• How to Avoid the Penalty
– When you first agree to help ANY client,
ascertain WHO owns the corp. or DRE and
document
– Explain requirements to client (educate) and
memorialize
– Be aware that 5472 for a DRE is subject to
1120 due dates not 1040 due date
– Request extension if needed
– When is the tax pro responsible for late filing?

Form 5472 and the “Cohan Rule”
• The Cohan rule is based on a Second Circuit decision
from 1930. Cohan v. Commissioner of Internal
Revenue,39 F.2d 540 (2d Cir. 1930).
• The court held that the taxpayer’s business expense
deductions were not adequately substantiated, but
stated that “the Board should make as close an
approximation as it can, bearing heavily if it chooses
upon the taxpayer whose inexactitude is of his own
making. But to allow nothing at all appears to us
inconsistent with saying that something was spent.”
• Under the Cohan rule, the IRS has sometimes allowed
the deductibility of business expenses where the
taxpayer clearly incurred business expenses, but kept
inadequate records.

Form 5472 and the “Cohan Rule”
• I.R.C. § 6038A requires domestic
corporations with 25% foreign ownership
to file information returns and to maintain
adequate books and records.
• Expenses or basis may not be estimated
under the Cohan Rule where required
books and records are not produced to the
IRS as required.

Form 3520, Annual Return To
Report Transactions With
Foreign Trusts and Receipt of
Certain Foreign Gifts

Form 3520, Reporting Receipt of
Certain Foreign Gifts
• IRC § 6039F: requires reporting of large
foreign gifts.
• Reportable Gift Amounts:
– From foreign person: $100,000 (Notice 9734);
– From foreign corporation or partnership:
$16,076 (Rev. Proc. 2018-18).

Form 3520 (cont’d)
• IRC § 6039F: “the term ‘foreign gift’ means
any amount received from a person other
than a United States person which the
recipient treats as a gift or bequest.”
• Bequest: a gift by will of personal property.

Filing Form 3520
• Recipients of large foreign gifts must file;
– Date of gift;
– Description of property received;
– FMV of property.

• Due date of Form 3520 is the same as
individual return due date (including
extensions).
• File Form 3520 at IRS Service Center, PO
Box 409101, Ogden, UT, 84409.

Failure to File Form 3520
• IRC § 6039F:
– Tax consequences of the receipt of such gift
shall be determined by the Secretary; and
– 5% of the amount of the foreign gift for each
month, not to exceed 25% (continuation
penalty).

Gifts from Foreign Partnerships
and Corporations
• Over $16,076 (yearly inflation adjustment);
• These gifts are includable in gross income
(Treas. Reg. § 1.672(f)-4), unless:
–
–
–
–
–

Properly reported by donor;
All U.S. owners in foreign partnership;
Contribution to capital for U.S. corps;
Charitable transfers;
IRS can still re-characterize if purpose was to avoid
taxation;
– Aggregate gift from related foreign partnership/corps
does not exceed $10,000.

Form 3520
Income Re-characterization
• IRC § 6039F(c)(1)(A):
– “Tax consequences of the receipt of such gift
shall be determined by the Secretary”.

• Aside from penalties:
– Foreign gifts can be deemed gross income;
– Distributions from foreign trusts can be
included as gross income.

Defenses to Penalty Assertions

Defenses: Reasonable Cause
• Reasonable Cause defense applies to most Title
26 international penalties when “failure is due to
reasonable cause and not to willful neglect.”
– Applies to Forms 8833, 5471, 926, 5472, and
3520.
• Taxpayer must be in compliance with all open
reporting years before a reasonable cause
defense may be considered.

Defenses: Reasonable Cause
• IRS’s position: Taxpayers who conduct
business or transactions offshore or in foreign
countries have a responsibility to exercise
ordinary business care and prudence in
determining their filing obligations and other
requirements. It is not reasonable or prudent for
taxpayers to have no knowledge of, or to solely
rely on others for, the tax treatment of
international transactions. IRM 20.1.9.1.1.(4)
(10-24-2013); 20.1.9.2.(15) (11-30-2015).

Defenses: Reasonable Cause
• Based on “facts and circumstances” of the case,
including:
− Experience, knowledge and education of the taxpayer;
− Extent of efforts to comply;
− Honest, reasonable misunderstanding of fact or law;
− Reliance on advisors, etc.
• That a foreign jurisdiction would impose penalties on a
person disclosing the information required by U.S. law is
not reasonable cause.

Corrective Measures
• Delinquent International Information
Return Submission Procedures:
– Have not filed one or more required
international information returns;
– Have reasonable cause for not timely filing
the information returns;
– Are not under civil examination or criminal
investigation by Service; and
– Have not been contacted by IRS regarding
delinquent returns.

